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Furthermore, the way the existing structures are situated on the Property causes a
hardship to the Applicant such that there is no other place for a protective canopy to be placed on
the Property. In other words, the flow of the vehicles through the existing tunnel would be
completely impeded if the protective canopy were to be placed anywhere else on the Property.
Additionally, the protective canopy cannot be placed aﬁywhere else on the Property without
interfering with the existing parking spaces. Finally, Cobb County Development Regulation
Section 134-266 addresses setbacks for gasoline pumps and canopies and provides that “Within
any zoning district which allows for gasoline pumps and canopies (attached or detached)
covering the pumps, pumps and canopies shall be set back at least 15 feet from the future right-
of-way.” The CRC zoning classification, to which the Property is zoned, allows for gasoline
pumps and canopies. The canopy at Platinum Auto Spa is detached and is set back 18 feet from
the right-of-way and is analogous to a gas pump canopy. For the foregoing reasons, the
Applicant respectfully requests approval of this variance request.

A denial of this variance request would be unconstitutional in that it would destroy the
Applicant’s property rights without first paying fair, adequate and just compensation for such
rights, in violation of Article I, Section I, Paragraph I and Section III, Paragraph I of the
Constitution of the State of Georgia of 1983, and the Due Process Clause of the Fourteenth
Amendment to the Constitution of the United States.

Any interpretation or application of the Cobb County Zoning Ordinance that does not
permit the requested variance as proposed by the Applicant is unconstitutional, illegal, null and
void, constituting a taking of Applicant's Property in violation of the Just Compensation Clause
of the Fifth Amendment to the Constitution of the United States, Article I, Section I, Paragraph I,

and Section III, Paragraph I of the Constitution of the State of Georgia of 1983, and the Equal
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Protection and Due Process Clauses of the Fourteenth Amendment to the Constitution of the

United States denying the Applicant an economically viable use of its property while not

substantially advancing legitimate state interests.

A denial of the foregoing variance request would also constitute an arbitrary and
capricious act by the Cobb County Board of Zoning Appeals without any rational basis therefor
constituting an abuse of discretion in violation of Article I, Section I, Paragraph I and Section III,
Paragraph I of the Constitution of the State of Georgia of 1983, and the Due Process Clause of
the Fourteenth Amendment to the Constitution of the United States.

A refusal by the Cobb County Board of Zoning Appeals to grant the variance requested
by the Applicant would also be unconstitutional and discriminate in an arbitrary, capricious and
unreasonable manner between the Applicant and owners of the similarly situated property in
violation of Article I, Section I, Paragraph II of the Constitution of the State of Georgia of 1983
and the Equal Protection Clause of the Fourteenth Amendment to the Constitution of the United
States.

The provisions of the Cobb County Zoning Ordinance that delegate authority to the Cobb
County Board of Zoning Appeals to hear matters such as the variances requested by the
Applicant do not set forth suﬁicient standards for the Board of Zoning Appeals to follow and are
an unconstitutional delegation of authority from the Board of Commissioners of Cobb County to
the Cobb County Board of Appeals.

The Applicant’s rights to due process, which are guaranteed by the state and federal
constitutions, are denied by the procedures followed by the Cobb County Board of Appeals in

that there are not sufficient rules and regulations governing the procedures of the Board, there is
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insufficient time allowed to present evidence to the Board and there is no right to discovery and
cross examination of witnesses.

In addition, this Letter of Intent constitutes formal written notice to Cobb County,
Georgia pursuant to O.C.G.A. § 36-11-1 that the Applicant plans to seek to recover all damages
that it might sustain or suffer as a result of the denial of this application. Such damages may
include, but are not necessarily limited to, damages related to the diminution in the value of the
Subject Property, attorneys’ fees and expenses of litigation.

The Applicant, therefore, respectfully requests that the Cobb County Board of Zoning

Appeals grant the variance as requested above.
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